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ORDER

After considering movant defendants' emergency motion for stay pending appeal, plaintiffs'

response to defendants' motion, defendants' opening brief on their appeal from the circuit court's

issuance of a preliminary injunction, plaintiffs' appellate brief, the parties' arguments, and the
record as it is presently constituted, we hereby find defendants have made a strong showing on

their likelihood of success on the merits, which would offset equitable factors that may favor the

plaintiffs. See Stacke v. Bates, 138 111. 2d 295, 309, 562 N.E.2d 192, 198 (1990). Thus,
defendants' motion to stay the circuit court's preliminary injunction is allowed. However, we
make no judgment on the ultimate disposition of this appeal. We note the following in support of
our decision.

1. On March 9, 2020, defendant, Illinois Governor J.B. Pritzker, declared that the

COVID-19 pandemic was a disaster pursuant to the Illinois Emergency Management

Agency Act ("IEMAA") and declared the entire state a disaster area. 20 ILCS 3305/1
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et seq. (West 2018). The Governor issued subsequent disaster proclamations,

extending the statewide disaster proclamation through August 23, 2020.

2. On March 26, 2020, the Governor issued Executive Order ("EO") 2020-13, which

suspended all transfers of individuals in Illinois county jails to Illinois Department of

Corrections ("IDOC") custody, with exceptions to be developed at "the sole
discretion of the Director of[IDOC]."

3. On July 24, 2020, plaintiffs filed an amended complaint seeking a writ of mandamus

compelling IDOC to accept all transfers of prisoners to its custody. Plaintiffs filed a

motion for a preliminary injunction on that day.

4. On July 27, 2020, the Governor issued EO 2020-50, which rescinded EO 2020-13.

EO 2020-50 stated that IDOC must resume accepting transferred prisoners from

county jails, subject to an intake process designed "to ensure the health and safety of

the transferring individuals, as well as all individuals and staff at IDOC/' which was

to be devised at the IDOC Director's discretion. That same day, IDOC issued a

memorandum laying out procedures for IDOC to accept prisoners from county jails.

The memorandum required that transferees be quarantined for 14 days prior to

transfer and tested for COVID-19 72 hours prior to transfer. Transferees who tested

positive would have their transfer postponed.

5. On August 3, 2020, the trial court considered argument about newly issued EO 2020-

50 and entered a preliminary injunction requiring IDOC to immediately begin

accepting transfers "of all offenders" who would normally be sent to IDOC, without

including any protocols to prevent the spread ofCOVID-19. Defendants made an oral

motion to stay the preliminary injunction pending appeal, but the trial court declined
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to rule on the oral motion and instead gave defendants leave to file a written motion

to stay. Defendants filed a notice of interlocutory appeal, appealing the preliminary

injunction.

6. On August 4, 2020, defendants filed a freestanding Emergency Motion for Stay

Pending Appeal in this court.

7. On August 5, 2020, plaintiffs filed their response to that motion.

8. On August 18, 2020, this court conducted oral arguments on the motion.

9. In Stacke, 138 111. 2d at 302-09, the Illinois Supreme Court explained that when

considering whether to grant a stay pending appeal, courts should consider the

following non-exhaustive factors: (1) whether the party seeking the stay is likely to

succeed on the merits, (2) whether a stay would preserve the status quo,' and (3)

whether the balance of equities favors a particular party.

10. Section 7(8) of the IEMMA, 20 ILCS 3305/7(8) (West 2018), provides that the

governor shall have the power to "[cjontrol *** the movement of persons within the

[disaster] area, and the occupancy of premises therein."

11. At oral argument, this court asked plaintiffs if they had any argument as to why

section 7(8) did not apply. Their only response was that it did not apply because

another portion of the IEMMA states that nothing in the IEMMA should affect the

responsibilities of the police. Id. § 3(c). Plaintiffs made a similar argument in their

brief. However, we conclude that this limitation pertains only to active law

enforcement and policing and does not extend to incidental activities such as

transferring prisoners. When read in context with the remainder of § 3[(c)J,

"responsibilities of police forces" refers to the core functions performed by the police,
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such as keeping the peace, protecting the public, and enforcing criminal laws.

Transferring prisoners to IDOC custody is an administrative task outside of the

essential responsibilities of police forces generally.

12. Plaintiffs do not make any constitutional challenge to the statute, nor do plaintiffs

argue the Governor is not authorized to extend the 30-day time restriction of the

statute by re-declaring the entire state to be a disaster area every 30 days. 20 ILCS
3305/7 (West 2018).

13. We acknowledge plaintiffs believe EO 2020-50 imposes serious hardship on

numerous sheriffs' offices throughout the State and is unwise and unfair. However,

we do not pass judgment on whether the Governor's actions are unwise or unfair, but

rather on whether the Governor's actions are authorized.

14. We conclude the Emergency Motion for Stay Pending Appeal should be and hereby
is granted.

^x /A(/^ /^SA
Justice Lisa Holder White

,'

r^^
Pre'sidingl^ice Robert J. Steigmann

Justice Jo . Turnern

PRESIDING JUSTICE STEIGMANN, specially concurring.
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I fully agree with this order but write this special concurrence to explain how I view this case. I

think EO 2020-50 addresses the legitimate concerns of the parties, is a good faith attempt to balance the
competing interests of the parties and the public, and should be given the chance to accomplish its

purpose. The preliminary injunction prevents EO 2020-50 from going into effect. Because the injunction

is an impediment to the effective operation ofEO 2020-50, a stay of that injunction is appropriate.

I expect IDOC to comply with EO 2020-50 in good faith. In the event that that IDOC does not,

the matter could be brought to this court's attention for reconsideration and possible vacation of the stay.
/

I

Presiding Justic^R-obert J.^teigmann
»<Awt
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